FAMILY LAW RIPPLES

NOVEMEBER-DECEMBER 2005

Volume 3, Issue 5

LONG SEPARATIONS AND PROPERTY ISSUES

Inside this issue:

The most cooperative
separations - ones that
couples maintain com-
fortably for many years
- can result in intricate
questions of law.
Should the property be
divided at the values
on the date of the
separation or on the
date of the divorce?
Does it make a differ-
ence if they believed
they were already di-
viding everything?
What difference should
changes in values or
forms of property have
in the divorce?

The general rule in Min-
nesota is that property
is valued as of the date
of the initially sched-
uled prehearing settle-
ment conference.

Minn. Stat. Sec.
518.58, Subd. 1. Typi-
cally, marital property
acquired up to the
valuation date will be
considered subject to
division while property
acquired by a spouse
after the valuation date
will be defined to be
that party’s nonmarital
property and not sub-
ject to division unless it
falls within a limited
exception. Minn. Stat.
sec. 518.54, Subd 5(d).

How can the date of
separation become the
valuation date? The

parties could agree to
use the separation date
as the valuation date, or
the Court could deter-
mine that the separation
date is “fair and equita-
ble.” Minn. Stat. Sec.
518.58, Subd 1.

One statute often used
to support an argument
that the separation date
should be used requires
the court to conclusively
presume “that each
spouse made a substan-
tial contribution to the
acquisition of income
and property while they
were living together as
husband and wife.”
Minn. Stat. Sec. 518.58,
Subd. 1. (emphasis
added).

If the parties were sepa-
rated for a long time,
there is no presumption
that each made a sub-
stantial contribution, and
each party must then
establish the actual con-
tribution that he/she
made to income and
property after that date
- so0 the argument goes.

What other factors might
make the separation
date “fair and equita-
ble”? Case law suggests
that each case must be
evaluated on its own
facts. Some factors
found important are
whether the parties di-

vided assets at the
time of the separation
and then exercised in-
dividual control over
those assets allocated
to him/her; whether
the parties were finan-
cially independent from
each other after the
separation; the degree
of dependency that one
party had on the other;
and the degree of dif-
ference between the
parties’ financial cir-
cumstances at the time
of the divorce. See
March v. March, 435
N.W.2d 569, 571,
Letsch v. Letsch, 409
N.W. 2d 239 (Minn.
App. 1987), Desrosier
v. Desrosier, 551 N.W.
2d 507 (Minn. App.
1996), Kitchar v. Kit-
char, 553 N.W.2d 97
(Minn. Ct. App. 1996),
Haasken v. Haasken,
396 N.W.2d 253, 260
(Minn. Ct. App. 1986),
Reynolds v. Reynolds,
498 N.W.2d 266 (Minn.
Ct. App. 1993).
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CHECKLUIST FOR THE
UPCOMING TWO MONTHS

g Confirm winter break
and winter holiday par-
enting time schedules.

g Check when semester
report cards come out.
Contact the teacher or
school to arrange for
your own copy.

g Plan your (new) holiday
traditions, Think simple,
low-cost and personal
connections.

g Consider giving a holiday
gift for your child’s fu-
ture—savings  bonds,
money for savings, plus
something to build your
child’s own holiday cele-~
brations such as one
holiday ornament each
year,

pf Use the holidays to
teach your children kind-
ness, generosity and
compassion—give extra
money at church, help
wrap gifts for the needy,
sponsor a holiday meal
or donate holiday items
to a food shelf.
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“A lot of people
have asked me
how short I am.
Since my last
divorce, I think
I'm about
$100,000 short”,

[Mickey Rooney (b.
1920), U.S. actor,
entertainer. Chicago
Sun-Times (June 22,
1978).]

“You have many
choices. You can
choose forgiveness
over revenge, joy
over despair. You
can choose action
over apathy.... You
hold the key to how
well you make the
emotional adjust-
ment to your di-
vorce and conse-
quently how well
your children will
adapt”.

[Stephanie Marston
(20th century), U.S.
parent educator, au-
thor. The Divorced
Parent, ch. 3 (1994).]

LONG SEPARATIONS AND PROPERTY ISSUES,

CONTINUED FROM PAGE 1

Even if the separation date is used for the valuation date, statutory authority
exists which may have a significant impact on the actual property division.

First, if there has been a substantial change in the value of an asset between
the date of the valuation and the final distribution, the Court may adjust the

value of the asset as necessary to effect an equitable distribution. Also Minn.
Stat. Sec, 518.58, Subd. 1.

Second, the court is required to make a just and equitable division of marital
property, looking to a number of factors, such as those listed below, and may
give one party more than half of the marital property (i.e., in the context of

this discussion, the property existing on the date of separation) if that is war-
ranted:

s The length of the marriage.

e Any prior marriages of either party.

» The ages of the parties,

e Each party’s health.

e Station in life.

¢ Occupation,

e Amount and sources of income.

* Vocational skills.

» Employability.

e Estate.

e A party’s liabilities.

e FEach party’s Needs.

e  Opportunity for future acquisition of capital assets.

e Income of each party.

Minn. Stat. Sec. 518.58, Subd. 1.

Third, the Court has the power to award up to one-half of a party’s post-
separation (i.e. in the context of this discussion, nonmarital property) if the
other spouse’s portion of the marital property (i.e., the property existing at

the time of separation) is so inadequate as to work an unfair hardship. Minn.
Stat. Sec. 518.58, Subd. 2.

In addition to legal complexity, long separations may generate factual com-
plexities as well, if there were numerous property transactions during the
separation or many changes were made in a property or encumbrances were
placed on property and then paid off, etc.

Long separations generate few easy answers to the complex questions they
raise.
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HOPE

“To hope” is defined as cherish-
ing a desire with the expecta-
tion of success. “To hope
against hope” is to hope with-
out any basis for expecting ful-
fillment, and this is the theme
of the song “"Wo Ya Ya” by Art
Garfunkel. The lyrics were ex-
panded in a rendition of the
song by the now-retired St.
Paul Acappella group Dare to
Breathe.

In the Garfunkel version, the
singer expresses hope against
hope that “"We are going, we
don’t know where.”
Yet “we’ll know we're there.”

Dare to Breathe adds the hope

Holidays can be traditional
or innovative, simple or
complicated, religious or
secular, relaxed or busy, at
home or away, planned
down to the last detail or
totally spontaneous, one
event or a series of events,

“We will gather, we don't
know where..we don’t know
how. We will gather. We
know we will."”

These are sustaining songs
for troubled times, when the
direction into the future is not
clear and success is uncer-
tain. They emphasize the
singer’s conviction to con-
tinue. They value the simple
act of moving ahead as best
we can.

Implicitly, they also attest to
the capacity of the human
spirit to find or redefine suc-
cess so that we always end
up “there.”

HOLIDAYS

quiet or noisy, celebrations
of solitude or a gathering of
the clans, plain or fancy,
etc.

Celebrating holidays for the
first time after a family has
separated into two holidays
can be a challenge.

You can purchase a copy of
the Dare to Breathe CD at:

www.daretobreathe.com

You can purchase a copy of
the “Angel Clare” album by
Art Garfunkel at:

www.amazon.com

that

holi-
days can be celebrated in
many ways is an important
first step as the holiday

Remembering

season approaches. Con-
sider focusing on easily
achieved, reliable plans for
the holidays.
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DEWALT LAW OFFICE

2412-117th Street, Suite 100
Burnsville, MN 55337
Phone: 952-895-5543
Fax: 952-646-9311
www.dewaltlaw.com
Office Hours:
Tuesday—Friday

8:00 a.m.—5:30 p.m.

Providing attorney representation,
mediation, and collaborative law
services in divorces, paternity, post-
decree, adoption, guardianship and
other family law cases.
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Ripples...

the drop of one stone...

a single event transforming the lake...

Each family law matter creates ripples in the
lives of the people involved in the case and in
our society. This publisher believes that indi-
viduals can choose to toss the stone in a way
that promotes ripples of cooperation, connec-
tion and positive values for the benefit of them-
selves, and the smaller and greater communi-
ties in which they live. "Family Law Ripples” is
dedicated to providing practical and legal infor-
mation to that end.
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